~ COURT NO. 1
ARMED FORCES TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

' 0A No. 4171 2023

Col Sandeep Sharma (Retd.) ... = Applicant
~ Versus '
- Union of India & Ors. - ... Respondents
" For Applicant i Mr. Indra Sen Singh, Advocate
For Respondents :  Mr. Prabodh Kumar, Sr. CGSC
- CORAM:

HON’BLE MR. JUSTICE RAJENDRA MENON CHAIRPERSON
HON'BLE LT GEN CP MOHANTY, MEMBER (A)

ORDER
The appiicant has instituted the preSent Original Aoplication |
(OA) No. 417'1/2023 seeking grant of disability pension on account
of the foliowmg disabilities: (i) Bilateral Sensorineural Hearing Loss
(SNHL), assessed at 20% for life; (ii) Disc Degenerative Disease
'assessed at _20% for life; (iii) Primary Hypertension, assessed
at 30% for life; and (i\/) Stroke — Left Basal Ganglia Infarct,
assessed at 20% for life. The aforesaid disabilities nave' been
cumuiatlvely assessed at 64% for life by the Release Medical
Board (RMB), which has further opined that the sald disabilities
were aggravated by military service.
2. The-‘applioant' was commissioned in the. Indian Army
on 13.06.1992 and was released from service o‘n 30.11.2021 upon
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attaining the age of superanh.uationl. At the time of his release, the
Release Medical Board (RMB) assessed the aforesaid disabil.ities at
- the percentages indicated hereinabove ahd recorded a categorica’l'
opinion that the same were aggravated by military service.
However, the competent administrative ‘authorities, upon
examination of the claim, held tha-t' the disabilfties did not satisfy -
_ the requisite ‘cbnditiOns for graht bf- disability pension and,
accordingly, rejected the applicant’s initial »claim vide letter .
No. 13416/IC-51293Y/EME/Mb—6(F)/560/2022/AG/MP (ORO) dated
,"30.06.202,2._ | | -
3. AggriéVed-by ‘th_e said rejec'tioh, thé applicant breferred-a |
First Appeal da.ted 24.08.2022 before the Appellate Committée on
First Appeal (ACFA), which came Vto be :reject_ed vide order
dated 30.11.2022. The applicant thereafter‘preferre'd a. Second
Appeal Qated 30.1_24.2022 before the Abpellate Committee on
Second Appeal; however, the same was also réjected vide order
| datéd 16.11.2023 on the grou.nd that'th,é disabilities were neither
attributable to nbr'aggravated by military service.

4. Being aggrie'ved' with the aforesaid orders of rejectioﬁ, the.

applicant has approached this Hon’ble Tribunal by way of the
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bresent Original Application, seeking grant of disability pension
together with consequential arrears and all ancillary benefits
flowing there from. | |

5. The respondents, inter alia, have placed reliance upon
Paragraph 4(a) of the Entitlement Rules for Casualty Pensionary
Awards to . Armed ‘Fo'r'ces Pérsonnel, 2008 (ER-2008), "Wh‘iCh
stipulates that disability pensibn shall be admissible only in cases
where the disability is attributable to or aggravated by military
éervice. The respondents have further invoked Paragraphs 6, 10
and 11 of ER-2008 to contend that only such disabilities as bear a
direct nexus with military duty, operational stress, or con-ditions'v
peculiar to‘ séWice would qualify for the grant of diSabiIity pension
under the said Rules,

6. The respondents have further reliéncé upon Rule 12 of the
Entitlement Rules for Casju'a_lty Pensionary Awards,l 2008, and have
cohtended that the meré existen-ce of a disability at the time of
release from svervice does not ipso facto entitle an individﬁ_al to
disability pe'nsio’r.l and fhét the competent authority is vestéd with

the jurisdiction to,e_xamine the medical and service records in
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~order to deterrfhirie whether such attributability or aggravation is

made out in aci:ordance with the prescribed parameters :-

7.

"12. Competent Authorities:
(3) Attributability/Aggravation:

(@ . Injury | Cases: Decision  regarding

attributability/aggravation in respect of injury: cases in

invalidment/retirément or discharge would be taken by =

the Service HQrs. in case of officers and OIC Records in

 case of PBOR, for the purpose of casualty pensionary

awards.

'(i/) Disease  Cases: The decision regarding

attributability/aggravation in fespect of disease cases

' shall be taken by the Service HQrs in case of officers and

OIC Records in case of PBOR on the basis of the findings

. of the RMB/IMB ass approved by the next. higher

medical authority which would be treated as final and
for life.” :

We have heard learned counsel for the parties at

considerable length and have carefully perused the pleadings and

documents placed oh record, including the proéeedings' of the

Release Medical Board (RMB), the impugned orders of rejettion, _

and the relevant statutory prOViSibns goveining the field.

8.

The principal question that arises for determination in the

present Original Application is whether the applicaht is entitled to

the grant of disability pension under the Entitlement Rules for

Casualty Pensionary Awards to Armed Forces Personnel, 2008 (ER-

2008), in a case where the Release Medical Board has opi_ned_that
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the disabilities in question are “aggra\/ated by service,”Abut .the.
administrative authorities and the Appellate Committees have
rejected ' the claih on the ground thé.t the same are neithér
attributable to nor aggravated by miIifary service.

9. We are of the considered opinion that the action of the‘
.respondents'in denying the disability- element of pension to the
applicant is contrary to the law laid down by the Hon'ble Supreme
Court in Ex Sapper Mahinder Singh Vs. Unibn of India (C.A.
No. 164 of 1993 decided on 14.01.1993) and Dharamvir Singh
Vs. Union of Indié. ‘The ratio décidendi of the aforesaid
- judgments unequivdcally mandatés that wh_ere a duly cOns‘ﬁtuted ‘
M'ediAcal Bciard' has recorded a finding that the disability is
attributable to or aggravated by military service, such opinion
cannot be lightly disregarded- or substituted by administrative
authorities in the absence 6f cogent and legally sustainable
reasqns. It is also pertinent to nof_e thaf the Integrated
Headquarters (Army) has issued- a communication dated
25;04.2011. 'cIarifying the implementation of the aforesaid judicial
prbnouncements. The relevant extract of the said communication

" is reproduced hereinbelow for ready reference:
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"2 These alterations in the findings of IMB/RMB by MAP
(PCDA(P)) without having physically examined the individual,
do not stand to the scrutiny of law and in numerous judgments,
Hon'ble Supreme Court has ruled that the medical Board which
has physically examined should be given due weightage, value
and credence. '

sxsmn sSggsme sszsssx  ssssass

4. All Command HQs are requested to instruct all Record Offices

under their command to withdraw unconditionally from such

cases, notwithstanding the stage they may have reached and
- such file be processed for sanction.”

10. It.is trite law, as consisténtly reiteféted by this Tribuﬁal ina
catena of judgments, including O.A. No. 270 of 2016 decided by
the Armed Forces Tribunal, Regional Bench, Chandjg.arh,: that due
weightage, credibility, .and prifna_cy» must be 'acccl)rde'd to the
findihgs of a duly constituted Medical Board. Th'é opinion of the
Medical B_oardf,being that of a body of experts, carries significant
evidenfiary value- and cannot be Iightly d.isre'gardéd. It has been
r_epeatedly heid fhé_t neither the Principal -Controllver-of Defence
Accounts (PCDA) nor any administrative authority is competent to
sit in appeal over the medical ﬁndings recorded by the Release
| Medical Board. Any dié—agreementiwith the dpinion of the Medical
‘Board' must -n'ece_ssarily be founded upon a cogent and reasbned
~ opinion renderé_d by another duly constituted and more competent
Medical Board. In.the absence of such countervailihg ‘medical
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evidence, interference with the ﬁndings of the Medical Board is
iegaily,impermissible.,.

11. In the'presle.nt case, the Release Medical Board, after due
. examination of the applicant lasseSSed his disabilities and recorded
a comp05|te assessment of 64% for Iife further opining that the
same were aggravated by service. The respondents have not
placed on record any opinion of a h_|gher or speCIali_st medical
| ‘authority dislodging or contradicting the findings of the said Board.
In such circumstances, we find no justifiable or sustainable reason
- on the part of the respondents te deny the disability element of
pensidn)to the applicant. The impugned action of' the respon_d_ents,
in disregarding. the considered opinion' of the Release Medical
Board Without any in'dependent medical basis, cannet be sustained
in law.

12. Further, in view of the judgment of the Hon'ble Supreme
Court in Union of Ind.ia. and others V's._Ram Avtar (in C.A No.
418 of 2012 dated 10.1'2.2014), the applicant is entitled to get the -
disability element df pension broad banded to 75%, based on the

Government notification dated 31.01.2001.
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13.- .In view of the foregoing discussion and anaiysis, the present
Original Applic_atidn deserves to be allowed and is accordingly
allowed. The resbondents are directed to grant to the applicant the
disability eiement of pension on the basis of composite disability
assessed at 64%, and to broad-band the same to 75% in terms of
the applicable fules, with effect from the date of his re.tireiinent,
i.e., 30.11.2021. |
_ 14 It is pertinent to note that the applicant has been
diligently plirsui_ng' his remedy t)y preferring a First ‘Appeal
Vdatevd 24.08.2022, which came to be rejected on 30.11.2022, and
‘thereafter a Second Appeal dated 30.12.2022, wh‘ich was also
rejeeted on 16.11.2023. The record reflects tiiat but for the
unwarranted ovefruling of the ‘opinion of the Release M‘_edical
Board by the administrative authdrities, the applicant WOuId have
- been granted the disability element of p_ension frcim the- date of his
discharge itself. In such circumstances, we are of the considered
view that no restriction on arrears is warranted in the facts of the
present case.
15.  The respondents are directed to implement this order within

a period of four months from the date of receipt of a certiﬁed copy
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of this order. In the event _of failufe to comply within the stipulated
pe_riod, the respondents shall be liable to.pay interest at the rate of ;
8% per ann‘um, on the entire arrears from.t‘h_e.c-late they became
Adue till the date of actual realization.

16. _I\'lov order as to costs.

17. . Pending misc_ellaneous application(s), if any, are diqused of.

~ Pronounced in the Open CouArt on_\d day of March, 2026

o~ |

|

[JUSTICE RAJENDRA MENON]
CHAIRPERSON

“ ,
[LT GEN C.P. MOHANTY
" MEMBER (A)
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